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Recent Changes to the
Small Estate procedure

m 1996: More than 1 year from date of death.

= Brundage, 85 SW3d 43 (W.D. 2002)

m 2004: More than $40,000.00




Small Estate Affidavit §473.097

m The Basics
m Getting Fancy

m Disadvantages
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appoied by judge (8. Lout Ci)
472.075. Clerkand certain personnel
of probate division to be appointzd by
Jjudge (St Lmus City). —'ﬂw ciek and

dx\mnn of circuit courts of any city not
withn a comty shall be appoiniec ty the
judge of e probate division with the con-
sent of the cour: en bane, unless ofherwise
provided by local court rule.
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mal] estate — distribution
of assets without letters, when — 2ffida-
vit— procedure fee. — 1. Distributees
of an estate which cons:sts ¢f personal prop-
erty or real propenty or both personal and
real property have 2 defeasible right 0 the
personzl property, and are entitled to the reat
property of such estats, as provided in this
seation, without awaiting the granting of

letters testamenitary or of administration, if
all of = following conditions are met:

(1) The value of the eatire estate, less
Iiens, debt, and encumbrences, does not
exceed forty thousand dollars;

(2) Thirty days have elapsed sincs the
deathofthe desedentand no zpplication for
Tetters or for administretion or for refisal of
letters under section 473.090 is pending or
‘hasbeen granted, or if such refissal has desn
granted ard subsequently revoked;

(3) A bonc, in an amount not less than
fre value of the personal praperty, aporoved

by tae Judge or clerk of the probate divisiont
is filed by the person makmc the qummd

the debts of t1e decedent ncludmg ay
debis o the state of Missouri, the expenses
of funeral and burial and esmpliznce with
fiture orders of the court in relation to the
estate of the decedent, and furher condi-
tioned thatany part of the property 1o which
the distbutee i not entifled will be deliv-
ered 1o the pecsons entitled to fhie property
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under the law. Liability of tre sureties o
the bonds provided for in thissection lerm-
rates unless proceedings against them are
institoted within twe years afer fhe bond is
i cept hat, the court may dispense

subsection ¢ avcuuMS.uSO RaMo and
when required, the publicstion cost ef the
notice 1o creditors are paid o- fie proof of
payment for such publication is provided o
ﬂm clerk: of the probate division.

Z. Notwithstanding the imitaion periods
sel ou( ir. section 473, 050 the .::ud:ml
nequirsd by this secri vhe made by
person d.ggmlei%p"rsomlrep eserative
under the will of the decedent, if'a will has
‘been presenizd for probate within the hmita-
tlon periods specified in section 473,950,
otherwise by any dismbuiee smnied to
receive propzrty of the decedsnt any tme
after thirty days after decedent’s death, and
shall set forth ll of the following:

(1) Thet the decedent left no will cr, if
“he decedent left a will, hat the wil
presenced for probete wi Jix
periods specified in section 473.050;

(2) That all urpaid debrs, claims or
demands agamnst the decedent or the dece-
dent’s estate and all estaie waxes due
on the property transfers in
‘beenorwill be paid, exoept that any liability
by the affam: for the pagment of unpaid
claims or demands shal he limited t the
valne of fae property reczived;

An itemized description an
tion of property ofthe decedent. As wdin n
this subdivisian, the phrase “preperty of the
dececent” shall not include property whi
was held bythe dmedem a5 atenznt

th

{4) Tha names and addresses of persans
having possession of the vropery;

{5) The names, adcresses and relatian
Shif 1o the decedent of the persons entded
toand whe will rece specificitems of
JProperty ren:ainirg after payment of claims
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anc debts of the decedent, included in the
affidavit;

The facts establishing the right 10
suchspecif ulcnmofpmpcnym escribed
by fhis section.

The certificale of k shall be annexed
1o or endorsed on the aBidavit and shall
show the namszs and addresses of the per-
sonsentitfediothe desenbed property under
the facts staled in the affidavit and shall
reciie that the will of decedem has been
probated or thet no will has beer. presented
1o the court and that all estate taxes on the
propmv if any are due, have been paid.

3 A copy cj‘ 1he a(ﬁja\nl and cemﬁmle

protete division zud copies of the affidavit
and certificaie shal be fumished by fae clerk.

4. The distributees mentioned in this
section may establich their Tight o succesd
1o e real estate of the decedent by filing 2
copy of the foregoing adidavil and cerif-
cate of the clerkin the ofice of the rscorder
of deeds of each county where the real
property is sitaated.

5. When the value 5fthe propery listed
in e affidavitismore than fifieen thousend
dollars, the clerk shail cause to ke published
inz nevispaper of geaeral circulation within
the county which qualifies wnder chapter
493, RSMo, = notice to areditors of the

lished once a wezk for two consecutive
weeks. Proof of publicztionofnotice pursu-
ant‘oh's sectior: shall be flednot iater than
1en days after completion of the publicatior.
‘The notice shell be in substantially the fol-
Towing form:

Ty all sersons fmerested in e esate of .

celent:

division of the circuitcoun. cf
souri

‘period that would ber ciais one yeer afir e dezth of
e decedent. A credior mey request that this esiae be
opened for zdmnistaton.

Revised Statutes of Missouri 2004

167 PROBATE CGDE — ADMINISTRATIC
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al nd eatent

s if any, may possibly be deter-

‘mincd fom e afidavn or G estse fled v e proaie

division of the circuit coun ¢f County,

Missour.

Dazg of first pubi carion

6. Upon cor
reqaired by this sect
erty andreal estate Jnvc]\rf:r shaﬂ not thee-
aﬁer be taten in

the might of distributees to succeed te fie
property as if complete adminisiration was
Liad; but nothing in f1is section affects the
izt of secored creditors with Tespect to
such preperty.

7. Theaffiantshallcollectthe propenty of
deceden’ deseribed in the affidavit The
property o decedent shall be liguidated by
the affant to the extent necessary 1o pay
debts of decedent. Pthe decedents properny
isnarsufficient topay such debis, Abalemem
ofths sheres of the dist-fhutees of
accordance with section
affiant shall disrisute the ramammg prop-

UJJ

‘receive the specific items of pessonat prop-
erty, as desctibed 1 fhe affidevit, or to have
anyevidence of such propesty travsferred to
such persons.  Te the extent recessary to
facilitate distribution, the affiant may tiqui-
date all or par: of decedent's property.
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Small Estate Procedure:
The Basics

m At [east 30 Days
m For Estates <$40,000
m Complete Affidavit

m [.ist Assets

m [ist Heirs

m Swear to Pay Claims
®m Publication >$15,00
m Consents

® Bond if Necessary
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the value o the personzl property, appro
by the judge or cledk of the probats division
15 filed by the person making the required
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debis to the state of Missour, the cxpenscs
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Bonds

® Do you need bond?

giHE
® The Bar Plan i BAR
"l PLAN

® Consider “Bondability” of Client

m Social Security Number
= Employment Information

m Credit History




Advantages to the Small Estate

m Treated as mostly
ministerial

m Use it to transfer

property
m Real Property — Recorder
of Deeds

= Bank Accounts
m Stocks — Transfer Agents i
® Open a bank account?

B Very fast

B FExtended Statute of
Limitations




One Year from Date of Death

m Prior to May 23, 1996 only allowed up to one
year from date of death.

B Procedural or Substantive?

® Impact: Retroactivity

Jmewnwan\e

Substantive — Statute Retroactive

Procedural — Statute not retroactive

May 23, 1996
Effective Date

Of Amendments




Small Estate Procedure
Getting Fancy

m Probating a Will

m Wigole Room for $40,000.00

B Claims and Creditors




Testate Small Estate

B Does not extend S.O.L
for will (1 year only)

m Petition to probate will

® Could be pour over will

m Waiver of Bond in Will?




The $40,000.00 Question

B To determine if estate 1s
“small estate’:
m Value of entire estate

m Subtract Liens, Debt, and
Encumbrances

B More than $40,000




Offsetting Debts, Liens,
Encumbrances

m May Have to agree to
validity
m The sky is the limit

m [f estate is close to
$40,000 limit:
m Funeral Debts
m Credit Cards

= Attorney’s Fees for
administration




Defeating Creditors

® Brundage 85 SW 3d 43 (W.D. 2002)
m Mostly for Medicaid (State of Mo.) estates

m Medicaid actively looking for a case to appeal this.




Questions Raised by Brundage

m What if Affiant does not
distribute to
heirs /beneficiaries?

Determination of
heirship for unlisted
heir?

Spousal Abandonment?

Bank Refuses to turn
over assets?




Problems With Small Estates

m No Personal
Representative

® No Administration
m Can’t Sell Real Estate

= Can’t give one heir car
and the other cash

® No mechanisms for

feuding heirs
= Maybe no banking

B Problems with creditors

m Bad for creditors




Conclusion
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