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Recent Changes to theRecent Changes to the
Small Estate procedureSmall Estate procedure

1996: More than 1 year from date of death.1996: More than 1 year from date of death.

BrundageBrundage, 85 SW3d 43 (W.D. 2002) , 85 SW3d 43 (W.D. 2002) 

2004: More than $40,000.002004: More than $40,000.00



Small Estate Affidavit Small Estate Affidavit §§473.097473.097

The BasicsThe Basics
Getting FancyGetting Fancy
DisadvantagesDisadvantages



Small Estate Procedure:Small Estate Procedure:
The BasicsThe Basics

At Least 30 Days At Least 30 Days 
For Estates <$40,000For Estates <$40,000
Complete AffidavitComplete Affidavit

List Assets List Assets 
List HeirsList Heirs
Swear to Pay ClaimsSwear to Pay Claims

Publication >$15,000Publication >$15,000
ConsentsConsents
Bond if Necessary Bond if Necessary 



BondsBonds

Do you need bond?Do you need bond?

The Bar PlanThe Bar Plan

Consider Consider ““BondabilityBondability”” of Clientof Client
Social Security NumberSocial Security Number
Employment InformationEmployment Information
Credit HistoryCredit History ??



Advantages to the Small EstateAdvantages to the Small Estate

Treated as mostly Treated as mostly 
ministerialministerial
Use it to transfer Use it to transfer 
propertyproperty

Real Property Real Property –– Recorder Recorder 
of Deedsof Deeds
Bank AccountsBank Accounts
Stocks Stocks –– Transfer AgentsTransfer Agents

Open a bank account?Open a bank account?
Very fastVery fast
Extended Statute of Extended Statute of 
LimitationsLimitations



One Year from Date of DeathOne Year from Date of Death

Prior to May 23, 1996 only allowed up to one Prior to May 23, 1996 only allowed up to one 
year from date of death.year from date of death.
Procedural or Substantive? Procedural or Substantive? 
Impact: RetroactivityImpact: Retroactivity

May 23, 1996

Effective Date

Of Amendments

Procedural – Statute not retroactive

Substantive – Statute Retroactive



Small Estate ProcedureSmall Estate Procedure
Getting FancyGetting Fancy

Probating a WillProbating a Will

Wiggle Room for $40,000.00Wiggle Room for $40,000.00

Claims and CreditorsClaims and Creditors



Testate Small EstateTestate Small Estate

Does not extend S.O.L Does not extend S.O.L 
for will (1 year only)for will (1 year only)

Petition to probate willPetition to probate will

Could be pour over willCould be pour over will

Waiver of Bond in Will?Waiver of Bond in Will?



The $40,000.00 QuestionThe $40,000.00 Question

To determine if estate is To determine if estate is 
““small estatesmall estate””::

Value of entire estateValue of entire estate
Subtract Liens, Debt, and  Subtract Liens, Debt, and  
EncumbrancesEncumbrances
More than $40,000More than $40,000



Offsetting Debts, Liens, Offsetting Debts, Liens, 
EncumbrancesEncumbrances

May Have to agree to May Have to agree to 
validityvalidity
The sky is the limitThe sky is the limit
If estate is close to If estate is close to 
$40,000 limit:$40,000 limit:

Funeral DebtsFuneral Debts
Credit CardsCredit Cards
AttorneyAttorney’’s Fees for s Fees for 
administrationadministration



Defeating CreditorsDefeating Creditors

BrundageBrundage 85 SW 3d 43 (W.D. 2002)85 SW 3d 43 (W.D. 2002)
Mostly for Medicaid (State of Mo.) estatesMostly for Medicaid (State of Mo.) estates
Medicaid actively looking for a case to appeal this.Medicaid actively looking for a case to appeal this.



Questions Raised by Questions Raised by BrundageBrundage

What if Affiant does not What if Affiant does not 
distribute to distribute to 
heirs/beneficiaries?heirs/beneficiaries?
Determination of Determination of 
heirshipheirship for unlisted for unlisted 
heir?heir?
Spousal Abandonment?Spousal Abandonment?
Bank Refuses to turn Bank Refuses to turn 
over assets?over assets?



Problems With Small EstatesProblems With Small Estates

No Personal No Personal 
RepresentativeRepresentative
No AdministrationNo Administration

CanCan’’t Sell Real Estatet Sell Real Estate
CanCan’’t give one heir car t give one heir car 
and the other cashand the other cash
No mechanisms for No mechanisms for 
feuding heirsfeuding heirs
Maybe no bankingMaybe no banking
Problems with creditorsProblems with creditors

Bad for creditorsBad for creditors



ConclusionConclusion
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