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KICKING THE HABIT AND GETTING FIT HELPS
EMPLOYERS’ BOTTOM LINES

By: Laura Gerdes Long

Employee costs are the bottom line
The fact is that employee costs, and curbing those costs,
are the “bottom line” for most employers. For years,
employers have been struggling to control and minimize
the rising costs of health care for their employees. Em-
ployers are increasingly forced to transfer health care
costs to their employees through higher premiums, co-
payments and deductibles. Only in the past few years
have employers realized that they can assist their em-
ployees in improving their overall wellness, while at the
same time potentially reducing the employers’ health
care costs. The methods that employers have begun
experimenting with include implementing wellness pro-
grams, offering health risk assessments, and education.

Hard, Cruel Facts
Since 2000 U.S. healthcare cost increases have exceeded
the overall inflation rate by a factor of two to five times.
(National Coalition on Healthcare, Economic Cost Fact
Sheets, at www.nchc.org.)

At the same time, employees’ contributions to em-
ployer-provided health insurance have increased an av-
erage of 143%, with their out-of-pocket costs, including
co-payments and deductibles, also increasing an average

of 115%. Id.

Countless studies have shown that certain conditions
impact employers’ costs, overall, and not only for health
care.

T  For example, survey findings recently reported
in the Archives of Internal Medicine found that
obese employee medical claim costs were seven
times higher than average and those employees
missed 13 times more work days. (Ostbye T., et
al., Obesity and Workers” Compensation, 167 Arch
Intern. Med. 766-773 April 23, 2007).

T A study conducted by the Centers for Disease
Control found that the cost increase for obese em-
ployees, combining medical costs and absenteeism,
range from an additional $460.00 to $2,500.00 per
employee. (www.Forbes.com, 10/05/2006, U.S.
Companies Embrace Wellness Programs).

T Some estimates put the annual medical costs of
smoking and the illnesses that link to it, such as
cancer and heart disease, at $150 billion or more.

(September 2007, HR Magazine, 115).

How wellness programs can help employers

With all of this bad news, what is an employer to do?
Final federal regulations have been released for wellness
programs and may provide one approach for improving
employee health and potentially reducing health care
costs. (71 Fed. Reg. 75014 (Dec. 13, 2006); 45 C.F.R.
Part 146). These new, final rules and guidelines are de-
tailed in the Health Insurance Portability and Account-
ability Act’s (HIPAA) non-discrimination and wellness
program rules. These HIPAA regulations were issued,
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and will be enforced, by the Internal Revenue Service, the
Department of Labor, and the Department of Health and
Human Services.

What is a wellness program?
A wellness program is defined as “any program designed to
promote health or prevent disease.” (71 Fed. Reg. at
75035; 45 C.F.R. at § 146.121(f)). The wellness plan
must make participation in the program available to all
similarly situated individuals, and cannot condition a re-
ward on an individual satisfying a standard based on a
health factor. /d. For example, an employer can provide a
waiver of co-payments for preventive care; reimbursement
for participation in a smoking cessation program, without
regard to success; rewards for attendance at monthly
health education seminars; a diagnostic testing program
that provides a reward for participation and does not base
any part of the reward on outcomes; and reimbursement
of fitness center memberships. /4.

What are some employers doing?
Wellness programs take a myriad of forms. Some wellness
programs include employers providing educational materi-
als about health choices, health risk assessments or free
gym memberships. Other plans integrate a variety of ele-
ments, including nutritional counseling, screenings, use of
health data to target high cost diseases, and incentives to
motivate physical activity.

Recently, Guardian Insurance, in conjunction with
Healthways’ Whole Health Networks, started offering
programs, including complimentary nutrition coaches, tai
chi, yoga and pilates, and membership fees at gyms such as
Bally’s Total Fitness, in addition to discounts for weight
loss programs, Jenny Craig and Weight Watchers
(www.forbes.com/2007/05/29/pilates-yoga-taichi-lead-
manage-ex).

Some of the nitty gritty (the regulations, a/k/a,
“boring lawyer stuff”)

Under the HIPAA prohibition against discrimination on
the basis of health status, there exist eight health factors:

T health status,

medical condition (both physical and mental),
claims experience,

receipt of health care,

medical history,

genetic information,

evidence of insurability, and

disability.

e R R

What this means is that employees cannot be denied eligi
bility or charged a higher premium based on one or more
of those health factors. It is essential that the employer b
aware that the HIPAA non-discrimination rules generally
prohibit group health plans from discriminating against
individuals based on certain health factors. In other
words, a plan cannot penalize an employee who is unsuc-
cessful in ending their nicotine habit after attending a
smoking cessation program. Similarly, an employee can-
not charge greater premiums to employees with a body
mass index over 25.

Thus, if a wellness program conditions a reward on satisfy,
ing some standard, based on such health factors, then the
regulations require the program to meet five criteria:

@ the value of the reward must not exceed 20% of
the cost of employee-only coverage (or 20% of the
cost of the coverage in which any employee and any
dependents are enrolled);

U the program must be reasonably designed to pro-
mote health or prevent disease;

U the program must give individuals an opportunity
to qualify for the reward under the program at least
once per year;
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U the reward must be available to all similarly situ-  the kind of language that may be used to satisfy these
ated individuals, including a reasonable alternative requirements are included in the comments to the Fed-
which must be offered to those individuals for eral Rules at 71 Fed. Reg. at 75036-75038.

whom it is unreasonably difficult or medically un-

advisable to participate; and A summary:

Thus, Wellness Programs allow for a lot of experimenta-

U the health plan must disclose the availability of

tion by employers while, at the same time, providing
the alternative standard in any plan materials de-

& employees an opportunity to receive an offered reward
scribing the terms of the wellness program. for their efforts at maintaining a healthy lifestyle. Of

(71 Fed. Reg. at 75036; 45 C.E.R. § 146.121(H(2).) course, other laws may intersect with various provisions
of the regulations, such as the Americans With Disabili-

As for the fifth criteria, a wellness program must include  tjes Act (ADA). Generally, to comply with the ADA,

some sort of alternative standard for employees who the incentives should be voluntary, and any medical in-
cannot reach a particular target. Sometimes employers formation gathered in connection with the incentive
have to fashion alternative standards on a case-by-case should be kept confidential and separate from the em-
basis. For example, a premium discount may be offered ployees’ personnel records.

to employees who walk five miles per week, but there

must be an alternative, such as teaching a class about In summary, by following a few simple rules and some-

. . . « . » - .
cardio fitness, instead, or offering swimming opportuni- times thinking “outside the box” in terms of developing

ties. Employers may also pay for employees’ gym mem- a program to assist your employees with creating and

berships or nutritionist services, or give policy discounts maintaining a healthy lifestyle, employers may gain a

to employees who lower their cholesterol. But if an in- group of employees who are healthier, less likely to be-

dividual is genetically predisposed to having high cho- come sick, and who are, hopefully, happier. Definitely,

lesterol, and provides verification from a doctor, that a win-win situation for both employees and employers.

individual cannot be penalized. Caveat: As usual, these rules can be complicated stuff.

This “alternative method” is a common sense approach, They are not all inclusive or applicable in all contexts

which HIPAA requires by using a “reasonably designed” and, although the author is a lawyer, she is not your law-

standard to balance the needs of employers to experi- yer. So, enjoy the article, but if you are ready to jump

ment with various programs to provide employees in- onto the wellness parade, please consult a lawyer quali-

centive to participate, while at the same time, protecting fied to advise you on these matters relative to your spe-

employees from plans that are mere subterfuge for dis- cific situation.

crimination. Many examples of such alternatives and
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